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[3128-01-M] | 
Title 10—Energy 


CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION ' 


(Docket No. ERA-R-77-15] 


PART 212—MANDATORY 
PETROLEUM PRICE REGULATIONS 


Amendment to Permit the Passth- 
rough by Service Station Operators 
of Costs for Vapor Recovery Sys- 
tems and Increased Service Station 
Rents ‘ 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Final rule. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) hereby 
adopts amendments to the Mandatory 
Petroleum Price Regulations that will 
permit retailers to pass through in the 
prices of motor gasoline the costs of 
vapor recovery systems and increased 
service station rents, without continu- 
ing to be subject to the current 3-cent- 
per-gallon limitation on the recovery 
of nonproduct costs. These amend- 
ments are being issued as an interim 
measure, pending decontrol of gaso- 
line, to reform certain aspects of the 
current regulatory framework which 
limit the ability of service station op- 
erators to price gasoline in accordance 
with actual increased costs and to fa- 
cilitate the transition of the gasoline 
market from a controiled to a decon- 
trolled environment. In addition to is- 
suing these amendments, ERA is re- 
questing comments on whether the 
present regulations with respect to re- 
sellers and retailers of gasoline permit 
an adequate recovery of increased 
nonproduct costs. 


‘DATES: Effective December 1, 1978. 
Comments by February 15, 1979, 4:30 
p.m. 


ADDRESS: All comments to the 
Office of Public Hearings Manage- 
ment, Economic Regulatory Adminis- 
ration, Room 2313, Docket No. ERA- 
R-77-15, 2000 M Street NW., Washing- 
ton, D.C. 20461. 


FOR FURTHER 
CONTACT: 


William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, 2000 M Street NW., 
Room B110, Washington, D.C. 20461, 
202-634-2170. 


INFORMATION 


‘EDITORIAL Note: Chapter II will be ren- 
amed at a future date to reflect that it con- 
tains regulations administered by the Eco- 
nomic Regulatory Administration of the De- 
partment of Energy. 
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Chuck Boehl (Office of Regulations 
and Emergency Planning) Economic 
Regulatory Administration, 2000 M 
Street NW., Room 2304, Washing- 
ton, D.C. 20461, 202-254-7200. 


Ben McRae (Office of General 
Counsel), Department. of Energy, 
12th and Pennsylvania Avenue NW., 
Room 5134, Washington, D.C. 20461, 
202-566-9565. 


SUPPLEMENTARY INFORMATION: 


I. Background. 

II. Amendments adopted: A. Increased 
rents, and B. Vapor recovery system costs. 

III. Additional comments requested. 

IV. Additional matters. 


I. BACKGROUND 


Under the price rules applicable to 
resellers and retailers of motor gaso- 
line, such firms are, in general, al- 
lowed to charge for each grade of gas- 
oline an amount equal to the price 
charged by the firm on May 15, 1973, 
to the same class of purchaser plus in- 
creased product costs. In addition, in 
January and February of 1974, the 
Federal Energy Administration (FEA), 
a predecessor agency to DOE, issued 
regulations that allow retailers to in- 
crease their prices by up to 3 addition- 
al cents per gallon to cover actual non- 
product cost increases subsequent to 
May 15, 1973. A similar 3-cent-per- 
gallon increased marketing cost figure 
was allowed for refiners’ retail sales. 

The 3-cent-per-gallon increased non- 
profit cost passthrough limitation was 
intended to allow dealers to recover 
nonproduct cost increases incurred by 
them, and was FEA’s then-current es- 
timate of the amount of nonproduct 
cost increases incurred by retail deal- 
ers (plus an indeterminate amount de- 
signed to offset at least a portion of 
dealers’ reductions in revenue as a 
result of their reduction in volumes of 
gasoline sold during the 1973-74 em- 
bargo). While vapor recovery system 
costs are nonproduct costs of the type 
that are allowed under the rule, such 
systems were not generally required of 
retail dealers until 1975. At this time, 
the ERA believes that there is a need 
to allow a cost passthrough for this 
factor without regard to the 3-cent- 
per-gallon nonproduct cost ceiling es- 


tablished by FEA in 1974. Also, we per- 


ceive the same need with regard to a 
factor for increased service station 
rents. This is because, prior to Novem- 
ber 11, 1975, FEA and its predecessor 
agencies regulated, in conjunction 
with the regulation of gasoline prices, 
the rents that supplier/lessors could 
charge their dealers. Applicable regu- 
lations generally provided that gaso- 
line service station rents were frozen 
at the “base rent” level (the rent 
charged under contact terms prevail- 
ing on May 15, 1973). Often those con- 
tract terms stated a base rent in terms 


_ulations 


of a cent-per-gallon rate (for example, 
2 cents per gallon of gasoline sold), 
and in such cases it was this rate 
which was frozen under applicable reg- 
rather than an_ absolute 
dollar rental amount. 

This system of rent control was 
begun by the Cost of Living Council 
on August 19, 1973, and, pursuant to 
the Council’s broad. authority under 
the Economic Stabilization Act of 1971 
(Pub. L. 92-210), applied initially to all 
leased real property used in the retail- 
ing of gasoline. When the Economic 
Stabilization Act expired on April 30, 
1974, the Federal Energy Office 
(FEO), as successor to the Council, 
narrowed the scope of these regula- 
tions to conform with the price control 
authority under the Emergency Petro- 
leum Allocation Act of 1973 (Pub. L. 
93-159, EPAA), so that, beginning May 
1, 1974, rent controls applied only in 
those cases in which both the lessor 
and lessee of the real property in ques- 
tion were subject to the petroleum 
price regulations as refiners, resellers, 
reseller-retailers, or retailers of cov- 
ered products. Although the EPAA did 
not provide express authority to regu- 
late service station rents, FEO and 
FEA took the position that, due to the 
direct and inextricable relationship be- 
tween the prices charged to dealers for 
gasoline and their service station 
rents, it was necessary to continue to 
regulate rents charged by suppliers in 
order to carry out effectively the 
EPAA mandate to allocate refined pe- 
troleum products at equitable prices. 
On September 30, 1975, FEA issued 
proposed amendments to the rent reg- 
ulations (40 FR 47147, October 8, 
1975) which, if adopted, would have, 
among other things, provided for lim- 
ited rent increases by (1) permitting 
the base rent to be increased in those 
cases in which a temporary rent modi- 
fication agreement was in effect on 
May 15, 1973, and the circumstances 
which gave rise to that modification 
no longer exist, and (2) permitting the 
lessor to recover increased costs relat- 
ing to the rental of real property by 
increasing the rent above the base 
rent, while permitting the lessee to 
pass through rent increases above the 
base rent as a nonproduct cost in- 
crease not subject to the cent-per- 
gallon maximum otherwise applicable 
to nonproduct cost increases under 10 
CFR 212.93(b).. In addition, FEA at 
that time requested comment on how 
costs related to installation of environ- 
mentally mandated vapor recovery 
equipment were being handled as be- 
tween lessors and lessees, with a view 
toward possible modification of the 
rent increase proposal to take into ac- 
count these special costs. 

On November 11, 1975, the Tempo- 
rary Emergency Court of Appeals, in 
the case of Shell Oil Co. v. FEA, 527 F. 
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2d 1243, enjoined FEA from enforcing 
its rent regulations against Shell on 
the ground that those regulations, as 
applied to rentals charged by Shell, 
were beyond the scope of FEA’s statu- 
tory authority. In reaching this deci- 
sion, the court commented that FEA 
possessed regulatory authority outside 
its rent regulations to deal effectively 
with the possibility of gasoline price 
increases “hidden” in rent increases. 
The court stated that, “in any in- 
stance in which FEA believes a lessor 
who supplies gasoline to its lessee has 
raised its rents as a means of obtaining 
a higher price for its gasoline than 
would otherwise be allowed * * *,” 
FEA could take action under 10 CFR 
210.62(c), a general provision which 
prohibits “CaJny practice which consti- 
tutes a means to obtain a price higher 
than is permitted by the regulations in 
this chapter * * *.” 

FEA subsequently revoked its rent 
regulations, effective November 11, 
1975, the date of the Shell decision (40 
FR 60036, December 31, 1975), in view 
of the decision in the Shell case and in 
order to assure the equal application 
of that decision to all firms. At the 
same time, FEA withdrew the rule- 
making then pending concerning rent 
increases under the rent regulations, 
except for that portion of the rule- 
making which related to the possible 
amendment of the regulations to 
permit the passthrough of those costs 
associated with vapor recovery equip- 
ment. FEA also at that time called for 
public participation in the develop- 
ment of “rent guidelines” to aid FEA 
in determining what rent increases 
and rental practices might be con- 
strued by FEA as constituting a means 
to obtain prices higher than those per- 
mitted under the regulations in viola- 
tion of 10 CFR 210.62(c). 

On April 26, 1977, FEA withdrew its 
proposal for the development of “rent 
guidelines” (42 FR 22374, May 3, 
1977). Within the same notice, FEA 
proposed to permit retail gasoline 
dealers to pass through increased 
rental charges without regard to the 3- 
cent-per-gallon maximum authorized 
under § 212.93(b)(1). This proposal was 
intended to help ease the burden on 
retail dealers subject to Subpart F of 
the price regulations, who had in- 
curred substantially increased rental 
rates over the past year or more with 
no corresponding increase in the maxi- 
mum amount permitted to be charged 
to reflect non-product cost increases. 
FEA also proposed to extend this 
relief to refiners with company-owned 
retail outlets by a parallel amendment 
to the 3-cent-per-gallon maximum in- 
creased marketing costs authorized for 
refiner-retailers under  § 212.83(c) 
(2)Giii)(E). At the same time, FEA an- 
nounced the continued consideration 
of the possible amendment of the reg- 
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ulations relating to the passthrough of 
the costs associated with the purchase 
and installation of vapor recovery 
equipment. 

A public hearing was held in Wash- 
ington, D.C., on June 21, 1977. Wit- 
nesses and written comments on the 
proposal supported permitting a 
passthrough of the increased costs 
under consideration. Prior to its expi- 
ration on September 30, 1977, FEA 
took no action on the proposals to 
allow the separate passthrough of 
vapor recovery system costs and in- 
creased rental charges. DOE (which 
effective October 1, 1977, assumed the 
functions of FEA) has continued con- 
sideration of the proposals under sec- 
tion 705 of the Department of Energy 
Organization Act (Pub. L. 95-91). 


II. AMENDMENTS ADOPTED 


Gasoline decontrol is still a primary 
objective of ERA that will be accom- 
plished as soon as possible. However, 
because of the inequity resulting from 
the present regulatory constraint 
upon retail dealers’ passing through 
additional costs of complying with re- 
cently imposed environmental controls 
and rent increases that may be im- 
posed upon them by their suppliers, 
we are hereby adopting amendments 
to permit retail gasoline dealers and 
refiners which operate service stations 
to pass through in their gasoline 
prices the nonproduct costs incurred 
‘Since May 15, 1973, with respect to 
vapor recovery systems and increased 
service station rental costs since May 
1973, without regard to the 3-cent-per- 
gallon limitations on the passthrough 
of retailer’s other nonproduct market- 
ing cost increases set forth in 
§§ 212.93(b) and 212.83(c)(2)(iii)(E). 
Any costs recovered under these 
amendments for increased rents and 
vapor recovery systems will not also be 
recoverable as part of the 3-cent-per- 
gallon allowance for actual other non- 
product and marketing cost increases. 


A. INCREASED RENTS 


Under these amendments, the in- 
creased rental costs that will be per- 
mitted to be passed through separate- 
ly will be only the increased rental 
costs incurred on or after November 1, 
1978. .These increased rental costs will 
be expressed as the difference between 
the rent for a particular service sta- 
tion property, expressed on a cent-per- 
gallon basis, paid in the month preced- 
ing the current month and the month 
of May 1973. Therefore, in December 
1978, the first month that these costs 
may be separately reflected in gasoline 
sales, refiners’ or resellers’ maximum 
permissible prices may include a factor 
for increased rental costs incurred in 
November 1978. 

If any portion. of the increased 
rental payments for a particular prop- 
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erty is not expressed on a cent-per- 
gallon basis, it must be converted to a 
cent-per-gallon basis for purposes of 
computing the increase. Thus, for ex- 
ample, if a service station operator 
paid rent of $1,500 and sold 100,000 
gallons of gasoline in May 1973 and 
paid $2,500 rent and sold 125,000 gal- 
lons of gasoline in November 1978, the 
operator’s rental cost for May 1973 
would be converted to 1.5. cents per 
gallon, and its rent for November 1978. 
would be converted to 2 cents per 
gallon. The rental cost increase of 0.5 
cent per gallon would be added to the 
operator’s December 1978 maximum 
permissible gasoline prices. 

To be eligible for passthrough under 
the amendments adopted today, the 
increased rent must be paid in an 
arm’s length transaction to a lessor 
that is not directly controlled by the 
lessee or by any firm which directly or 
indirectly controls the lessee. 


B. VAPOR RECOVERY SYSTEM COSTS 


Also, the amendments will permit 
service station operators to pass 
through unrecovered costs incurred 
since May 15, 1973, with respect to the 
purchase and installation of gasoline 
vapor recovery systems. To be eligible 
for such separate recovery, the costs 
must be incurred with respect to a 
system owned by the service station 
operator and required by a Federal, 
State, or local governmental authori- 
ty. 

The amendment provides that the 
cost incurred with respect to a vapor 
recovery system may be recovered in 1 
month or may be prorated over a 
period of months. Each seller will be 
required to establish an accounting 
method by which vapor recovery costs 
shall be recovered. Once the method is 
established, the seller will apply the 
method consistently over the chosen 
period for the recovery of costs. How- 
ever, a seller will not be permitted to 
recover in sales of gasoline a total 
amount attributable to such costs 
which exceeds the seller’s actual vapor 
recovery system cost. In any one 
month, the portion of vapor recovery 
system costs that are available for re- 
covery in that month shall be applied 
equally to, and will be deemed to have 
been recovered on, each gallon of gaso- 
line sold. Thus, no amount of the por- 
tion of vapor recovery costs prorated 
by the seller to a specific month may 
be used to justify prices in a subse- 
quent month. 

For example, if a service station op- 
erator purchased and installed in 1976 
a@ vapor recovery system for $10,000, 
the cost of which has not been recov- 
ered to date as a nonproduct or mar- 
keting cost, the service station opera- 
tor may pass through in its sales of 
gasoline $10,000 attributable to such 
unrecovered costs. The seller may pass 


FEDERAL REGISTER, VOL. 43, NO. 210—MONDAY, OCTOBER 30, 1978 





50664 


through the $10,000 in gasoline sales 
in 1 month as a current expense or 
may prorate the recovery over a 
longer period, for instance, 20 months. 
If the operator chooses to pass 
through $500 in a particular month 
and in that month expects to sell 
100,000 gallons of gasoline, it may in- 
- crease its maximum permissible price 
by 0.5 cent for each gallon of gasoline 
sold. In such a situation the operator 
will be deemed to recover the 0.5 cent 
per gallon for vapor recovery system 
costs on every gallon of gasoline that 
it sells. 

Section 212.83(f) provides for refin- 
ers a sequence of recovery for crude oil 
costs, purchased product costs, and 
nonproduct costs. It does not specify a 
sequence of recovery for specific non- 
product cost items. Such a sequence is 
necessary with respect to vapor recov- 
ery costs which are deemed to be re- 
covered in the month in which they 
are made available for recovery. To 
the extent that these costs are deemed 
recovered, they will not be bankable 
for future recovery as refiners’ other 
nonproduct costs are. If these costs 
are required to be recovered before re- 
finers’ other nonproduct costs, the 
costs which are deemed to be recov- 
ered will more likely correspond to 
those costs actually recovered. There- 
fore, the amendments specify that re- 
finers’ vapor recovery costs will be 
deemed to have been recovered before 
any other nonproduct costs. 


III. ADDITIONAL COMMENTS REQUESTED 


Although we believe the amend- 
ments issued today will more equitably 
allow for recovery of service station 
operators’ increased nonproduct costs, 
this rulemaking will be continued for 
the purpose of receiving additional 
comments on the amendments adopt- 
ed today and the need, if any, for fur- 
ther increases in the allowance for 
nonproduct costs permitted resellers 
and retailers of gasoline. 

In particular, we specifically request 
comments on whether, in lieu of allow- 
ing retailers to pass through the 
actual amount of rent increases and 
vapor recovery system costs, we should 
allow a specific cent-per-gallon in- 
crease limitation for all retailers that 
is higher than the present 3 cents per 
gallon to permit the passthrough of 
costs for vapor recovery systems and 
increased rents. Those favoring such 
an approach are urged to provide data 
to be used in the determination of 
such a maximum. 

Comments, supported by factual in- 
formation to the extent possible, are 
also requested on the adequacy of cur- 
rent nonproduct marketing cost ceil- 
ings for retailers, resellers, and refin- 
ers. Reference to property taxes and 
other cost increases applicable to re- 
seller or retail properties owned, 
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rather than rented, by resellers or re- 
tailers, should be included. In addi- 
tion, we request that commenters 
identify for us any other inequities or 
other problems that may be created 
by the present price rules applicable 
to resellers and retailers and the raar- 
keting costs of refiners. 

Comments will be received until Feb- 


“ruary 15, 1979. You should submit 15 


copies of your comments to Office of 
Public Hearings Management, Eco- 
nomic Regulatory Administration, 
Room 2313, Docket No. ERA-R-77-15, 
2000 M Street NW., Washington, D.C. 
All comments received by DOE will be 
available for public inspection in the 
DOE Reading Room, Room GA-152, 
James Forrestal Building, 1000 Inde- 
pendence Avenue SW., between: the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday. 

Any information or data considered 
by you to be confidental must be so 
identified and submitted in writing, 
one copy only, in accordance with the 
procedures set forth in 10 CFR 
204.9(f). Any material not accompa- 
nied by a statement of confidentiality 
will be considered to be nonconfiden- 
tial. We reserve the right to determine 
the confidential status of the informa- 
tion or data and to treat it according 
to our determination. While the issues 
addressed in the comments would not 
be immediately applicable if motor 
gasoline is decontrolled, the comments 
received will nevertheless be consid- 
ered in the context of our pending 
proposal on standby product alloca- 
tion and price regulations (43 FR 
29565, July 10, 1978) which would be 
implemented in the event of a major 
refined product or crude oil supply in- 
terruption. 


IV. ADDITIONAL MATTERS 


In adopting this rule, ERA has con- 
sidered in accordance with Executive 
Order 12044, the economic impact of 
its action. We have prepared a regula- 
tory analysis of these amendments. 
Copies may be obtained from the 
ERA, Office of Public Information, 
2000 M Street NW., Room B-110, 
Washington, D.C. 20461, 202-632-2170. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of.1974, Pub. L. 93-275, 
as amended, Pub. L. 94-385; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended, Pub. L. 94-385; E.O. 11790, 39 FR 
23185; Department of Energy Organization 
Act, Pub. L. 95-91; E.O. 12009, 42 FR 46267.) 


In consideration of the foregoing, 
Part 212 of Chapter II of Title 10 of 
the Code of Federal Regulations is 
amended as set forth below, effective 
December 1, 1978.. 


Issued in Washington, D.C., October 
22, 1978. 


Davip J. BARDIN, 
Administrator, Economic 
Regulatory Administration. 


1. Section 212.83(c)(2)(iiiME) is 
amended by adding a definition of 
“FY” at the end of the “‘N” factor to 
read as follows: 


§ 212.83 Price rule. 


* * > * * 


(c) Allocation of increased costs. 
es * * 

(2) Formulae. * * * 

(iii) Definitions. * * * 

(E) The “N” factor. * * * 

F;t=the marketing cost increase and 
is the difference between the cost of 
marketing covered products in the 
month of measurement and the cost of 
marketing covered products in the 
month of May 1973. “Cost of market- 
ing covered products” means the costs 
attributable to marketing operations 
with respect to covered products pro- 
vided that such costs are included only 
to the extent that they are so attribut- 
able under the customary accounting 
procedures generally accepted and 
historically and consistently applied 
by the tirm concerned and are not in- 
cluded in computing May 15, 1973 
prices, in computing increased product 
costs, or in computing other increased 
non-product costs. A refiner must pre- 
pare a schedule itemizing the principal 
costs included in this category and de- 
scribing the accounting procedures by 
which they are calculated. The 
amount of marketing cost increase 
which may be applied to compute 
maximum allowable prices for covered 
products is, however, limited to the 
extent that such marketing cost in- 
creases may: 

(I) Allow an increase in the prices of 
No. 2 heating oil and No. 2-D diesel 
fuel above the prices otherwise permit- 
ted to be charged for such products 
pursuant to the provisions of this part 
by an amount not in excess of one cent 
per gallon with respect to retail sales 
and one-half cent per gallon with re- 
spect to all other sales; and * 

(II) (aa) Allow an increase in the 
price of gasoline above the prices oth- 
erwise permitted to be charged for gas- 
oline pursuant to this part by an 
amount equal to increased rental cost 
(as defined in § 212.92), plus vapor re- 
covery system cost (as set forth in 
§ 212.92) plus, an amount not in excess 
of three cents per gallon (for market- 
ing costs not otherwise recoverable 
under this subpart) with respect to all 
retail sales; and 

(bb) Allow an increase in the price of 
gasoline, during the 360-day period 
commencing November 19, 1975, above 
the prices otherwise permitted to be 
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charged for gasoline pursuant to this 
part (including paragraphs (I) and (II) 
(aa) of this definition) by an amount 
not in excess of two cents per gallon in 
retail sales in Alaska; and 

(III) Allow an increase in the prices 
of gasoline above the prices otherwise 
permitted to be charged for gasoline 
pursuant to the provisions of this part 
by an amount not in excess of three- 
quarter cent per gallon with respect to 
all sales other than retail sales; and 

(IV) Allow an increase in the prices 
of middle distillates above the prices 
otherwise permitted to be charged for 
middle distillates pursuant to the pro- 
visions of this part (including the fore- 
going paragraph (1) of this definition) 
by an amount not in excess of one cent 
per gallon with respect to retail sales 
and not in excess of one-quarter cent 
per gallon with respect to all other 
sales, except that, with respect to 
retail sales of aviation fuels by fixed 
base operators after November 30, 
1975, allow an increase in the amount 
otherwise permitted to be charged for 
that item pursuant to the provisions 
of this part by an amount not to 
exceed 4 cents per gallon; and 

(V) Allow an increase in the prices of 
residual fuel oil above the prices oth- 
erwise permitted to be charged for re- 
sidual fuel oil pursuant to the provi- 
sions of this part by an amount not in 
excess of three-fourths cent per gallon 
with respect to retail sales and one- 
fourth cent per galion with respect to 
all other sales; and 

(VI) Allow an increase in the price of 
propane, in sales after September 30, 
1975, above the prices otherwise per- 
mitted to be charged for propane pur- 
suant to the provisions of this part by 
an amount not in excess of three cents 
per gallon with respect to all retail 
sales except those to the petrochemi- 
cals industry, to public utilities, and to 
synthetic natural gas plants; 1 cent 
per gallon with respect to retail sales 
to the petrochemicals industry, to 
public utilities, and to natural gas 
plants and one-half cent per gallon 
with respect to all other sales; and 

(VII) Reflect the total dollar amount 
of non-product costs attributable to in- 
cludable amounts of commissions in- 
curred during the period ‘‘t’”’ beginning 
with January i, 1976 with respect to 
sales through consignee-agents of the 
covered product or products of the 
type “i’. The includable amount of 
commission incurred with respect to 
each item sold through each consign- 
ee-agent is the dollar amount per unit 
of volume by which the commission in 
the period ‘‘t’’ exceeds the commission 
in effect on May 15, 1973: Provided, 
That the includable amount shall be 
an amount reasonably intended to 
cover increased non-product costs of 
the consignee-agent, and that it shall 
not exceed the amount of the non- 
product cost price increase that would 
be permitted if the consignee-agent 
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took title to the product it distributes 
and were a seller subject to § 212.93(b). 

N; = the total increased non-prod- 
uct costs attributable to the specific 
covered product or products of the 
type “i” computed under “N;'” for the 
month preceding the month of mea- 
surement (“‘s’) beginning on or after 
January 1, 1976 but not recovered in 
sales of that product during the period 
ss 

N; = the total increased non-prod- 
uct costs attributable to the specific 
covered product or products of the 
type “i” computed under “N;'” for all 
months through the month two 
months before the month of measure- 
ment (‘‘r’’) beginning on or after Janu- 
ary 1, 1976 but not recovered in sales 
of that product through the period 
i Fa 

* 1% * a. “ 


2. Section 212.92 is amended by 
adding, in appropriate alphabetical 
order, definitions of “increased rental 
cost” and “vapor recovery system 
cost” to read as follows: 


§ 212.92 Definitions. 


* « « * * 


“Increased rental cost “means the 
rent, in terms of cents per gallon, with 
respect to that portion of real proper- 
ty leased for purposes of retail gaso- 
line sales, paid to an independent 
lessor for the calendar month preced- 
ing the calendar month in which gaso- 
line is sold minus the rent, stated in 
terms of cents per gallon, with respect 
to the same real property leased for 
purposes of retail gasoline sales, paid 
to an independent lessor for the 
month of May 1973. For purposes of 
this paragraph, “independent lessor’ 
means a lessor which is not directly or 
indirectly controlled by the lessee con- 
cerned or by any firm which directly 
or indirectly controls that lessee. 


* * * * * 


“Vapor recovery system cost” means 
the unrecovered installation and pur- 
chase cost incurred by the seller since 
May 15, 1973 with respect to a gasoline 
vapor recovery system required by a 
Federal, State, or local governmental 
authority. For purposes of this para- 
graph, the cost incurred with respect 
to a vapor recovery system may be re- 
covered in one month or may be pro- 
rated over a period of months. Each 
seller will be required to establish an 
accounting method by which vapor re- 
covery costs shall be recovered. Once 
the method is established, the seller 
will apply the method consistently 
over the period for the recovery of 
costs. A seller may not recover in sales 
of gasoline a total amount attributable 
to such costs which exceeds the sell- 
er’s actual vapor recovery system cost. 
In any one month, the portion of 
vapor recovery system costs that are 
available for recovery in that month 
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shall be applied equally to, and shall 
be deemed to have been recovered on, 
each gallon of gasoline sold and for 
purposes of § 212.83(f) shall be deemed 
to have been recovered before all 
other non-product costs. 


3. Section 212.93 is amended by re- 
vising paragraphs (b)(1i) and 
(b)(1)Gii(A) and by adding new para- 
graphs (b)(1)¢ii)(C) and (b)(1)(ii)€D) to 
read as follows: / 


§ 212.93 Price rule. 
+ + *x * * 


(b) * * * 

(1) With respect to No. 2 oils and 
gasoline: (i) In retail sales, a seller may 
charge 1 cent per gallon in excess of 
the amount otherwise permitted to be 
charged for that item pursuant to the 
provisions of this section, and, with re- 
spect to all other sales a seller may 
charge one-half cent per gallon in 
excess of the amount otherwise per- 
mitted to be charged for that item 
pursuant to the provisions of this sec- 
tion to reflect non-product cost in- 
creases that the seller incurred after 
May 15, 1973. Provided, That, subse- 
quent to December 1, 1978, such non- 
product cost increases shall not in- 
clude those costs that are or could 
have been recovered under either sub- 
paragraph (1)iiC) or subparagraph 
(1)(Gii)(D) of this paragraph (b). 

(ii A) Beginning with March 1974, 
in all retail sales of gasoline, a seller 
may charge two cents per gallon of 
gasoline in excess of the amount oth- 
erwise permitted to be charged for 
that item pursuant to this section, in- 
cluding paragraph (b)(1)(i) of this sec- 
tion, to reflect increases in non-prod- 
uct costs incurred by the seller con- 
cerned since May 15, 1973. Provided, 
That, subsequent to December 1, 1978, 
such non-product cost increases shall 
not include those non-product costs 
that are or could have been recovered 
under either subparagraph (1)(ii)(C) 
or subparagraph (1)(iiD) of this 
paragraph (b). 


* a > * a 


(C) Beginning December 1, 1978, in 
retail sales of gasoline, a seller may 
charge an amount in excess of the 
price otherwise permitted to be 
charged for that item pursuant to this 
section (including subparagraphs (1)¢i) 
and (1)(ii)(A) of this paragraph (b)), 
which reflects increased rental costs 
not otherwise recovered. 

(D) Beginning December 1, 1978, in 
retail sales of gasoline, a seller may 
charge an amount in excess of the 
price otherwise permitted to be 
charged for that item pursuant to this 
section (including subparagraphs (1)(i) 
and (1)(ii(A) and (C) of this para- 
graph (b)), which reflects a portion of 
vapor recovery system cost as set forth 
in § 212.92 not otherwise recovered. 

[FR Doc. 78-30686 Filed 10-26-78; 12:30 

pm] 


FEDERAL REGISTER, VOL. 43, NO. 210—MONDAY, OCTOBER 30, 1978 





